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NTSB Order No. EA-4520

UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQOARD
at its office in Washington, D.C
on the 23rd day of January, 1997

Petition of

VWAYNE O W TTER

for review of the denial by Docket SM 4162
the Adm nistrator of the
Federal Avi ation Adm nistration

of the issuance of an airnman
medi cal certificate.
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ORDER DENYI NG RECONSI DERATI ON

The Adm ni strator has requested reconsiderati on of NTSB
Order EA-4500, issued on Novenber 18, 1996. |In that decision, we
denied the Admnistrator’s appeal and affirnmed the initial
deci sion of the law judge, finding that petitioner had
establ i shed by a preponderance of the evidence that he is
qualified to hold an unrestricted first-class airnman nedical
certificate. Petitioner has filed a reply, urging the Board to
dism ss the petition because it is repetitious of argunents
al ready made. See Rule 821.50(d) of the Board' s Rul es of
Practice in Air Safety Proceedings, 49 CFR §821.50(d).* W
prefer to address certain points in order to clarify the record.

! Petitioner has also filed a notion to dissolve the stay of NTSB
Order No. EA-4500, inposed by the Adm nistrator as a result of
the filing of the instant request for reconsideration.
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The Adm ni strator charged in his appeal that the | aw judge’s
di scovery rulings constituted reversible error. He now suggests
t hat because our | egal analysis on this issue was brief, then
surely our review of the rulings was superficial. It was not.
We sinply disagreed with the Adm nistrator. W do not believe
that these discovery rulings were clearly erroneous. Nor do we
think that these rulings were outcone determ native.

The gi st of our discussion on this issue was that, when the
| aw judge rejected the Adm nistrator’s requests as overly broad,
the Adm ni strator should have replied by articulating his
requests with specificity, or by at |east offering an explanation
of exactly what evidence he sought? and why it was necessary to
the preparation of his case. He failed to do so. For exanpl e,
in the original subpoena requests, the Adm nistrator asserted
only that the requested records were “relevant and essential” to
his case.® |In denying the requests the |aw judge noted,

...the request gave no specific explanation as to how such
material is expected to be probative of the issues presented
by this case. |In the absence of such a show ng, the
under si gned does not believe that such a broad subpoena
request should be granted. As a result, the subpoena
request will be denied. See Orders dated August 4, 1995.

In his renewed requests, the Admnistrator replied that the
records he sought were “plainly” or “obvious[ly]” relevant. See
Brief of Administrator dated August 8, 1995 at pages 4 and 12.°

> The Adnministrator clains that he did preserve the issue in the
record by questioning Doctors Smth and Hudson on the existence
of other docunents that were the focus of the fail ed subpoenas.
Actual ly, during cross exam nation of Dr. Smth it was reveal ed
t hat he never had the docunents sought by the FAA and the proper
target of the subpoena was likely the treating hospital. Dr.
Hudson was never questioned on the existence of other docunents.

® W recognize that Rule 821.20(a) requires the application for a
subpoena to show only the general rel evance and reasonabl e scope
of the evidence sought. Nonetheless, when a | aw judge rul es that
the general relevance of the requested evidence is not apparent
or the scope of the request seens unreasonable, it is incunbent
on the proponent to supplenent his application.

* Moreover, instead of addressing the concerns voiced by
petitioner, the Adm nistrator argued that petitioner had no right
to object to the issuance of third-party subpoenas because the
Board' s discovery rule, 49 CFR 8821.20(a), permts only the
(..conti nued)



Under the circunstances, it is clear to the Board that the | aw
judge’s discovery rulings were neither biased® or arbitrary.® It
is a proper exercise of a law judge’' s discretion to control the
proceedi ngs, particularly given the |lack of specificity of the
Admini strator’s requests.’

(..conti nued)

target of a subpoena the right to file a notion to contest the
subpoena. This argunment is too broad. A party to a proceeding
certainly is entitled to notice and the opportunity to object to
t he di scovery of evidence that may be used against him Even the
Federal Rules of Cvil Procedure (FRCP) recognize that a party
may ask the court for a protective order against a subpoena
issued to a non-party, and that a court may |imt or even deny

di scovery to protect a party from annoyance, enbarrassnent,
oppression, or undue burden or expense. FRCP 26(c).

®> The Administrator contends that the |aw judge showed bias by
finding clains of a conspiracy between Delta and FAA rel evant for
pur poses of issuing a subpoena requested by petitioner, but that
when the issue of an alleged conspiracy was asserted as a basis
for discovery by the FAA the judge deened the issue irrel evant.
However, the May 8, 1995 Order to which FAA refers contains a
request for specific docunents believed to be in the possession
of a Delta official concerning (1) the rotation when the cockpit
event occurred; (2) the subsequent CRM neeting; and (3) Delta’s
referral of the case to Dr. Berry.

® The Adnministrator clains to be “perplexed” by our commrent that
if Delta had docunented other incidents involving petitioner,

t hey woul d have vol unteered the records. Qur point was that if
docunentati on of other work-related incidents existed, surely

t hey woul d have been reviewed by Delta’s nedical consultant, Dr.
Berry, who |ater provided FAAwith all of his records regarding
petitioner. (See Admnistrator’s Exhibit 7 (A-7) at 874 and
953).

" The Administrator clains that the Board failed to understand
that the discovery in dispute was sought, not from petitioner,
but froma third party. W note that the Adm nistrator’s Second
Request for Discovery and Production of Docunents did request,
frompetitioner, nedical records relating to his current and
former spouses and any records in his possession dealing with his
gri evance against Delta. The Admnistrator filed a Mdtion to
Conpel petitioner to produce these records, and the |aw judge’'s
denial of that notion was raised as an issue in his appeal brief,
i ncorporating the bias argunent previously discussed at note 4.
The Board sinply addressed these simlar clains together.



In sum we found that the | aw judge’s decision rested on his
credibility determ nations against the Adm nistrator’s w tnesses.
Regar dl ess of whether the Adm ni strator introduced corroborating
evi dence of other incidents that were nentioned in petitioner’s
ai rman nedi cal records, the |aw judge’s ultimte concl usion was
that the 1993 cockpit event, when viewed in |light of events
preceding it, even assum ng that they occurred as described in
the airman nedical records, did not warrant disqualification.

Turning to the next issue, the Adm nistrator asserts that
the Board “m ssed the point” regarding petitioner’s sleep apnea
condition. The Adm nistrator contends that because petitioner
adheres to a carefully nonitored, followup programfor his sleep
apnea condition, he is not qualified to hold an unrestricted
airman nedical certificate. The Adm nistrator asserts that our
decision is contrary to Board precedent, citing Board deci sions
i ncluding Petition of Ruhmann, NTSB Order EA-3710 (1992),
Petition of Vandenberg, 3 NISB 2880 (1980), and Petition of
Wtucki, 3 NISB 1459 (1978). W di sagree.

Ruhmann does not, as the Adm nistrator argues, stand for the
proposition that where an applicant for an unrestricted nedi cal
certificate has an underlying di sease or condition, the existence
of cont enporaneous good heal th, whether naintained with or
Wi thout treatnment, is irrelevant. Rather, our holding in that

case was that, in order to prevail, an applicant for an
unrestricted nmedical certificate nust show that he has no nedi cal
or physical condition “...that either presently prevents his safe

operation of an aircraft or may reasonably be expected, based on
medi cal judgnent, to have that effect at any time within the
followng two years.” Ruhmann, NTSB Order EA-3710 at 12, citing
Petition of Vandenberg, 3 NTSB 2880, 2881 (enphasis added).
Furthernore, petitioner’s case is distinguishable on its facts.

I n Vandenberg, that petitioner’s underlying kidney di sease had
progressed so far that wi thout dialysis treatnent, he could not
survive. Simlarly, in Wtucki, the Board considered the risk of
sudden incapacitation too high. Finally, we believe Ruhmann is
al so distinguishable.® Ruhmann failed to prove that it was
reasonable to expect himto be seizure-free within the next two
years, notw thstanding his brain surgery. Thus, the risk of
sudden incapacitation in that case was al so of unacceptable
proportions. In this case however, we were not convinced that

8 The Administrator also cites Petition of Doe, 5 NTSB 41 (1985),
where the Board found that notw t hstandi ng successful treatnent
of petitioner’s nental condition with lithium the risk of an
out break of the underlying disorder, manic depression, was too
great.



W thout treatnment, petitioner’s synptons would be suddenly
incapacitating. |In fact, the record before us shows that his
condi ti on was di agnosed only because of his wife’'s conplaints of

i ncessant snoring. The |aw judge was persuaded that it is

t heref ore reasonabl e, based on the testinony of petitioner’s
expert witness, to expect petitioner to be synptomfree for the
next two years. W stand by our decision that petitioner’s sleep
apnea condition does not preclude the issuance of an unrestricted
ai rman nmedical certificate.?

ACCORDI NGLY I T IS ORDERED THAT:

The Petition for Reconsideration is denied.?*

HALL, Chairman, FRANCI S, Vi ce Chai r man, HAMVERSCHM DT, GOGLI A,
and BLACK, Menbers of the Board, concurred in the above order.

® The Administrator asks the Board to consider an affidavit from
an FAA official that purports to showthat a tine limtation on a
medi cal certificate a fortiori renders that certificate a
restricted certificate. The Admnistrator clainms that this
informati on could not be presented at hearing because Dr.
Hudson’ s testinony on this point was unexpected. Surprise
testinony is typically cured by a continuance, sonething which
counsel failed to request. In any event, the affidavit does
little nore than restate the regul ations. Mreover, any claim
that petitioner received only letters stating that his
eligibility had been established under FAR 67.401 (fornerly FAR
67.19) is belied by his airman records. Conpare Letter dated
April 27, 1990 (A-7 at 306) and 1990 certificate (A-7 at 307)
with Letter dated August 28, 1990 (A-7 at 313) and certificate
dat ed Novenber, 1991 (A-7 at 326). Finally, our decision did not
depend on Dr. Hudson’s definition of an unrestricted certificate

¥ 1nlight of the resolution here, we will not address
petitioner’s Mdtion to Dissolve Stay, which is noot.



